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This is a pro se civil rights action brought pro se by
a prisoner for clains arising out of the seizure of food fromhis
prison cell. The defendants, John Thomas, the Superintendent of
the State Correctional Institution at Chester (“SCl-Chester”),
and Captain Janes Spagnoletti, the Head of Internal Security at
SCl - Chester, nove to dismss the conplaint on several grounds.
The plaintiff has not filed a response, and the tine for doing so
has passed. Because the plaintiff is proceeding pro se, the
Court will not grant the notion as uncontested but will decide it

on the nerits. See Stackhouse v. Mazurkiew cz, 951 F.2d 29 (3d

Cr. 1991). For the follow ng reasons, the notion wll be
gr ant ed.

The conpl aint alleges that, on January 2, 2009, “search
team of ficers” searched the plaintiff’s cell at SCl-Chester and
confiscated $278.72 worth of food itens as contraband. Prison
policy allows inmates to spend a maxi num of $55 per week on itens

fromthe commissary. That maximumis increased to $75 dollars



during the holiday season. Any anount over the nonetary limt is
consi dered contraband. CQutside purchases are excluded fromthe
l[imt. Although the plaintiff did possess an anmobunt of food over
the nonetary limt, he alleges that the majority of the itens
were not subject to the $75 commi ssary |imt because they were
pur chased through food drives and sal es operated by outside
organi zations. The plaintiff seeks damages in the form of
financi al conpensation for the food confiscated and | egal fees.?
The defendants nove to dismss the plaintiff’s
conplaint on three grounds: (1) that the plaintiff’s clains for
damages under 8§ 1983 are barred by the El eventh Amendnent, (2)
that the plaintiff’'s clains are barred because he does not all ege
that either defendant was personally involved in the seizure of
the food, and (3) that the plaintiff did not exhaust his
adm ni strative renedi es because the Chief Hearing Exam ner did

not rule on the nerits of the plaintiff’s grievance.

! The plaintiff’s conplaint also includes a request for
an injunction prohibiting any retaliation against himfor the
filing of this suit. To establish a present case or controversy
in an action for injunctive relief, a plaintiff nmust show that he
is likely to suffer future injury from defendant’s threatened
illegal conduct. Roe v. Operation Rescue, 919 F.2d 857, 864 (3d
Cr. 1990). The plaintiff’s conplaint, however does not allege
any facts denonstrating that the defendants have retaliated
against himin the past or denonstrating a credible threat that
they will retaliate against himin the future. Any threat of
retaliation is speculative and does not present a case or
controversy for injunctive relief.
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The plaintiffs’ conplaint does not state what |aw he
beli eves the defendants’ violated. The Court presunes, as do the
defendants, that the plaintiff is alleging that he was deprived
of his property w thout due process in violation of the
Fourteenth Anendnent, pursuant to 42 U S.C. § 1983. The Court
also will presune that he is suing the defendants in both their
of ficial and individual capacities.

To the extent the plaintiff's |awsuit seeks noney
damages fromstate officials acting in their official capacities,

such clains are barred by the El eventh Anmendnent. Kentucky v.

Graham 473 U. S. 159, 165-167 (1985). The El eventh Amendnent
bars clainms for any type of relief against the states. Sem nole

Tribe of Fla. v. Florida, 517 U S. 44, 54 (1996). The El eventh

Amendnent applies to clains asserted in federal court under

§ 1983. Quern v. Jordan, 440 U.S. 332 (1979). Pennsylvani a has

not waived its inmmunity under the El eventh Amendnent because it
has not consented to suit in federal court. 42 Pa.C S. A 8§
8521(b).

El event h Amendnent protection applies to state

agencies. See Coverland-Green Spring Dairies, Inc. v. Pa. MIKk

Mktg. Bd., 298 F.3d 201, 205 n.2 (3d Gr. 2002). The
Pennsyl vani a Department of Corrections is considered to be a

state agency. Lavia v. Pa. Dept. of Corrections, 224 F.3d 190,

195 (3d Cir. 2000). Individual state prisons |ike SClI-Chester



al so qualify for Eleventh Arendnent protection. See, e.q.,

Harcumv. Shaffer, No. 06-5326, 2007 W. 4167161, *3-4 (E.D. Pa.

Nov. 21, 2007); Young v. Medden, No. 03-5432, 2006 W. 456274, *18

(E.D. Pa. Feb. 23, 2006). dains nade against state officials in
their official capacities are treated as clains nade agai nst the

state itself. WII v. Mchigan Dept. of State Police, 491 U.S.

58, 71 (1989). SCl-Chester Superintendent Thomas and Captain
Spagnol etti are prison officials. The El eventh Anendnent bars
suit against themin their official capacities for nonetary
damages.

Nor has the plaintiff alleged facts sufficient to state
a claimagainst the defendants in their individual capacities. A
plaintiff cannot recover danages agai nst a supervisory official

under 8§ 1983 under a theory of vicarious liability or respondeat

superior. Rode v. Dellarciprete, 845 F.2d 126, 133 (3d GCr

1986). To state a viable damages claimunder 8§ 1983, a plaintiff
nmust al |l ege that the defendant was personally involved in

depriving himof his federal rights. Evancho v. Fisher, 423 F. 3d

347, 353 (3d Cir. 2005). Personal involvenent may be established
by allegations of personal direction, actual know edge and
acqui escence or direct discrimnation and nust be nade with
appropriate particularity. 1d.

The conpl ai nt does not allege that either defendant

participated in or had direct know edge of the search of the



plaintiff’s cell or the seizure of the food. Nor does the
plaintiff allege that the defendants acqui esced in the alleged
m sconduct or failed to properly train subordinate enpl oyees. In
fact, the nanmes of the two defendants appear solely in the
conplaint’s caption and are not nentioned again in the conplaint.
In civil rights cases, a plaintiff whose conpl ai nt has
been di sm ssed nust be allowed to anmend his conplaint to correct
hi s pl eadi ng deficiencies, unless allow ng an anmendnent woul d be

inequitable or futile. Fletcher-Harlee Corp. v. Pote Concrete

Contractors, Inc., 482 F.3d 247, 251 (3d Gr. 2007). The

defendants argue that the plaintiff’s conplaint should be
di sm ssed because the plaintiff failed to exhaust his
adm ni strative renedies, as required under the Prison Litigation

Ref orm Act (“PLRA"), 42 U S.C. 8§ 1997e (a). See Wodford v. Ngo,

534 U.S. 516 (2002). |If the defendants are correct, then
amendnent woul d be futile.

The docunents attached to the plaintiff’s conplaint,
however, show that the plaintiff exhausted his adm nistrative
remedi es. To exhaust his admnistrative renedies, a prisoner
must conplete the adm nistrative process in accordance with the
prison’s procedural rules. 1d. at 93. |If the inmate's appeal is
di sm ssed for procedural defects, such as untineliness, the
pri soner has not exhausted his adm nistrative remedi es under the

PLRA. 1d. The Pennsylvania Departnent of Corrections’s



di sciplinary policy, DC- ADM 801, provides for three |evels of
appeal froma guilty finding by a hearing exam ner on a

m sconduct report: (1) a first |level of appeal to the Program
Review Commttee, (2) a second |level of appeal to the facility’'s
superintendent, and (3) a final appeal to the DOC Chief Hearing
Oficer.

After the plaintiff was issued a m sconduct for the
possessi on of contraband, he pled guilty at his disciplinary
hearing. He appealed to the superintendent, who affirnmed the
guilty finding but reduced the m sconduct level. The plaintiff
appeal ed that decision to the Chief Hearing Exam ner, who denied
t he appeal on the ground that, because the plaintiff pled guilty
at his m sconduct hearing, he could not contest the facts
resulting in the determnation of guilt on appeal.

The defendants’ argue that, because the Chief Hearing
Oficer did not reach the nerits of the plaintiffs’ appeal
because the plaintiff pled guilty at his m sconduct hearing, the
plaintiff has not exhausted his adm nistrative renedies. The
fact that the Chief Hearing Oficer did not reach the nerits of
the plaintiff’s appeal is not a “procedural defect.” The Chief
Hearing Exam ner’s deci sion does not state that the plaintiff
failed to follow any of the procedures under DC- ADM 801 in
bringing his appeal. 1In fact, it states that the plaintiff’s

appeal was “accepted for final review” The Chief Hearing



Exam ner reviewed “the entire record of the plaintiff’s

m sconduct,” and, after doing so, found that, the plaintiff’s
guilty plea barred himfromcontesting the facts resulting in the
original determnation of guilt. The plaintiff’s appeal was
denied for that reason, not for any failure to follow the proper
procedures in appeal.

Because the plaintiff exhausted his adm nistrative
remedi es, the Court does not find that amendnent would be futile
at this time. For these reasons, the Court dism sses this action
W thout prejudice. The plaintiff has |eave to anend his

conplaint to attenpt to cure the deficiencies outlined herein.

An appropriate order will be entered separately.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A
JEFFREY GODECK : ClVIL ACTI ON
V.

JOHN THOMAS, et al. : NO. 09- 5583
ORDER

AND NOWthis 26th day of July, 2010, upon consideration
of the Commonweal th Defendants’ Mdtion to Dismss Plaintiff’'s
Conmpl ai nt (Docket No. 3), no tinely response to which has been
received by the Court, IT IS HEREBY ORDERED, for the reasons set
forth in a Menorandum of today’ s date, that the Mdtion is
GRANTED. The plaintiff’s conplaint is dismssed w thout
prejudice. The Court will allowthe plaintiff 30 days to file an

anmended conpl ai nt.
BY THE COURT:

[s/Mary A. McLaughlin
MARY A. McLAUGHLI N, J.




